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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Presentation Objectives

Focus will be on the foreign distribution structure and how that
structure affects export compliance

Provide EAR definitions of parties in the foreign distribution structure

|dentify parties in the foreign distribution structure and the
associated compliance risks

Provide a grid on how to approach foreign distribution export
compliance

Provide risk management guidelines for managing foreign distribution
export compliance issues
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues
A Intermediaries Involved in Foreign Distribution
Sales Representative
Distributor

Branch
Subsidiary

A

r

A Export of goods differs from transfer of title to goods

A Common definitions of buyer, purchaser & consignee are
not the same in the EAR
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues

A Types of goods title transfers in international sales

A Contractual Title

U Determined by who the sales contract specifies as the purchaser of
the goods

U Defines which party will be the initial owner of the goods in the
country of import

U Does not always occur in every export of goods

U Does not determine export compliance obligations
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues

A Types of goods title transfers in international sales

A Delivery Title
U Determined by INCOTERMS
U Defines which party bears the costs and risks of delivery

U Does not determine export compliance obligations
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues

A Types of goods title transfers in international sales

A Documentary Title
U Determined by who is listed as consignee on the bill of lading

U Defines which party retains the right to obtain the goods from
Customs in the i mporterds country

U Does not determine export compliance obligations
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues

A What is an Export Under the EAR (15 CFR §772.1)?

AOExport means an actual Sshi pment
out of the United States. o

A This in effect means an export occurs when goods exit U.S.
territory from any of the 50 States or D.C.
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues

A What is an Export Under the EAR (15 CFR §772.1)?

A Note that this is a different definition from that of what is
an import, which is when goods enter U.S. Customs
territory as defined by 19 CFR §101. 1: OCust oms
the 6United Statesodo includes only

Col umbi a, and Puerto Rico. O
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues

A What is an Export Under the EAR (15 CFR §772.1)?

A Shipments from or to the 50 States or D.C. to or from Puerto
Rico require a SED under 15 CFR 8 30. Therefore, shipments
from Puerto Rico to the 50 States or D.C. are in the odd
position of being considered as an export but not an import.

A At the same time, under 15 CFR § 30, shipments from the U.S.
Virgin Islands or other U.S. possessions such as Guam to the 50
States or D.C. do not require a SED and therefore are not
considered to be an export but are an import.
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EXPORT COMPLIANCE & FOREIGN

DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues

A Who is the Exporter Under the EAR (15 CFR §772.1)?

A Exporter is O0The person in the Uni't
authority of a principal party in interest to determine and
control the sending of items out of

APrincipal Party in Interest is 0Tho
that receive the primary benefit, monetary or otherwise, of the
transaction. Generally, the principals in a transaction are the
seller and the buyer. In most cases, the forwarding or other
agent i s not a principal party 1 n |
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues

A Who is the Exporter Under the EAR (15 CFR §772.1)?

A As a general rule, this means the exporter is usually the last
party who has contractual title to the goods prior to the
time the goods exit U.S. territory.
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues

A Who is the Purchaser Under the EAR (15 CFR §772.1)?

APurchaser is 0The person abroad wt

transaction to purchase an item for delivery to the ultimate
consignee. In most cases, the purchaser is not a bank,
forwarding agent, or intermediary. The purchaser and
ulti mate consignee may be

A As a general rule, the purchaser is the party who will first
obtain contractual title in the country of import

o Licensed Customs Broker
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues

A Who is the Purchaser Under the EAR (15 CFR

AUIti

mate Consignee 1| S

§ 772.1)?

OThe

located abroad who receives the exported or reexported

items. The ultimate consignee is not a forwarding agent or
other intermediary, but may be the end

AEnd-user is O0The person

ultimately uses the exported or reexported items. The end
user is not a forwarding agent or intermediary, but may be

t he

purchaser or ul ti

-user .

princif

0

abroad t hat

mat e
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues

A Who is the Purchaser Under the EAR (15 CFR §772.1)?

Al ntermedi ate Consignee is 0The per
for a principal party in interest for the purpose of effecting
delivery of items to the ultimate consignee. The
intermediate consignee may be a bank, forwarding agent,
or other person who acts as an agent for a principal party
I n interest. o
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues

A Who is the Purchaser Under the EAR (15 CFR §772.1)?

A The purchaser and the ultimate consignee and may be but
are not always the same party

A The purchaser and the end -user may be but are not always
the same party

A The ultimate consignee and the end -user may be but are not
always the same party
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues

A Who is a Subsidiary Under the EAR (15 CFR §772.1)7

A Subsidiary is not defined by EAR for purposes of exports of
non dencryption items

ASubsidiary is oas applied to encr.y
(a) A foreign branch of a U.S. company; or

(b) A foreign subsidiary or entity of a U.S. entity in which:
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues

A Who is a Subsidiary Under the EAR (15 CFR §772.1)7

1)

2)

3)

The U.S. entity beneficially owns or controls (whether
directly or indirectly) 25 percent or more of the voting
securities of the foreign subsidiary or entity, if no other
persons owns or controls (whether directly or indirectly)
an equal or larger percentage; or

The foreign entity is operated by the U.S. entity pursuant
to the provisions of an exclusive management contract; or
The foreign entity is operated by the U.S. entity pursuant
to the provisions of an exclusive management contract; or
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Preliminary Foreign Distribution Issues

A Who is a Subsidiary Under the EAR (15 CFR §772.1)7

4) A majority of the members of the board of directors of the
foreign subsidiary or entity also are members of the
comparable governing body of the U.S. entity; or
5) The U.S. entity has the authority to appoint the majority
of the members of the board of directors of the foreign
subsidiary or entity; or
6) The U.S. entity has the authority to appoint the chief
operating officer of the foreighn
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EXPORT COMPLIANCE & FOREIGN
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Extraterritorial Application of U.S. Law

A Applies to activities of U.S. persons outside of U.S.
territory

A Appliesto non d8U.S. persons engaged in transactions
with U.S. persons

A Examples of extraterritorial application of U.S. export
control laws
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Nuclear Detonators to Pakistan

On August 1, 2006, BIS issued a 10 year denial of export privileges against
Asher Karni  and related parties Pakland PME Corporation and Humayun
Khan in connection with their exports of electrical equipment and

components with nuclear weapons applications to Pakistan. On August 4,
2005, Karni, a South African businessman was sentenced to three years
Imprisonment as part of his guilty plea to conspiracy and export violations
arising out of his unlawful exports to Pakistan and India of U.S. origin

goods controlled for nuclear nonproliferation reasons. On April 8, 2005, the
U.S. Attorney for the District of Columbia announced that Khan, of
Islamabad, Pakistan , had been indicted for conspiring to violate, and, on
three occasions, violating U.S. export restrictions. Khan, operating through

his company Pakland PME, is alleged to have arranged, through Karni, the
purchase and export to Pakistan of U.S. origin triggered spark gaps, which

can be used as nuclear weapons detonators. Khan falsely indicated that the
goods were intended for medical use.
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Computers and Related Hardware to Sudan

On June 1, 2005, ExxonMobil Corporation of Fairfax, Virginia.,
was ordered by BIS pay $49,500 in administrative fines to settle
charges that affiliates of the former  Mobil Oil Corporation,
located in Texas, the United Kingdom, and Egypt participated
In or were otherwise liable for the unauthorized re -export of
computers and related hardware to Sudan. On three occasions
between June 1999 and February 2000, Mobil Services Company
Ltd . and Mobil Oil Egypt caused the re -export of computer
servers and laptop computers to a Mobil Oil subsidiary in

Sudan without the required export licenses.
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Experimental Aircraft and Electrical Components to Iran

On February 25, 2005, a federal indictment was unsealed

charging Ali Asghar Manzarpour of Brighton, United Kingdom

with the attempted export of an experimental, single -engine
aircraft and exports of electrical components to Iran.

Manzapour had been arrested on February 17, 2005 in Warsaw,
Poland by Polish authorities at the request of the U.S.

Manzarpour was previously convicted and imprisoned in the

United Kingdom for attempting to export U.S. -0rigin maraging
steel to Iran.
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Unauthorized Exports and Reexports of Thermal Imaging Cameras

On June 6, 2005, E.D.Bullard of Cynthiana, Kentucky, was ordered to pay a
$330,000 administrative penalty to settle charges that it exported and re -
exported thermal imaging cameras to Austria, the Czech Republic, France,

Germany, Israel, Spain, Switzerland, and Venezuela in violation of the EAR.

In addition,  Bullard Gmbh, of Bonn, Germany agreed to pay a $36,000
administrative penalty to settle charges that it resold, re -exported, and
transferred thermal imaging cameras to Austria, France, and Switzerland in

violation of the EAR. Bullard and its subsidiary, Bullard Gmbh , committed
61 violations of the EAR between February 2000 and March 2002. Bullard,
with assistance from Bullard Gmbh |, caused the export, re  -export, reselling
and transferring of thermal imaging cameras from the United States to the
aforementioned countries without the required export licenses, to

intermediate consignees not authorized under a license, after a license had

expired, in quantities exceeding those authorized by a license, and in

violation of the terms and conditions of a license.
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Missile Test Equipment to China

On May 18, 2006, Y u e q i parmanenorésiddntlaleen C h was ,
arrested in San Jose, California pursuant to a criminal complaint that
charged Chen with five counts of violating IEEPA and the EAR related

to five Data Physics exports to the China. On May 24, 2006, a Federal

Grand Jury in the Northern District of California indicted Chen on five

counts which charge that Chen unlawfully aided and abetted the
unauthorized exports of vibration test equipment to China in violation

of IEEPA. The indictment alleges that while working as the General

Manager for the  China Division of Data Physics Corporation , Chen
knowingly and willfully sold and arranged for the export of vibration

test and shaker equipment for use in the design, development,

production, and use of missiles in the China without a license from

BIS.
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Energy Equipment to Iran, Iraq, Libya and Cuba

On May 23, 2006, DresserInc .andits subsidiaries were ordered to
pay $1.1 million in administrative fines for EAR violations.

Between June 2000 and April 2004, Dresser and its subsidiaries

made 169 exports of energy related equipment from the U.S. to

Iran, Irag, Libya, and Cuba without the required licenses.

Trenching Equipment to Libya

On December 3, 2004, Tesmec S.P.A. , an Italian company , Was
sentenced to a $85,000 criminal fine for the attempted export of a
trencher, valued in excess of $1 million, for ultimate delivery to the
Western Libya Gas Project in Libya.
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Nature of Foreign Distribution Intermediaries

A Independent Intermediaries

A Sales Representative
U Agent of exporter
U No transfer of contractual title to goods to sales representative
U Sales representative is an intermediate consignee

U Purchaser and ultimate consignee are generally the same
party, an end duser
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Nature of Foreign Distribution Intermediaries

A Independent Intermediaries

A Distributor
U Independent contractor as relates to exporter
U Transfer of contractual title to goods to distributor
U Distributor is purchaser and perhaps ultimate consignee

depending upon interpretation of EAR definitions of purchaser
and ultimate consignee

o Licensed Customs Broker
> International Trade Consultant




EXPORT COMPLIANCE & FOREIGN
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Nature of Foreign Distribution Intermediaries

A Controlled Intermediaries
A Branch
i Direct foreign presence of exporter
U No transfer of contractual title to goods

U Branch will transfer contractual title to goods to local
distributors or end dusers

U Exporter is perhaps ultimate consignee but not the end duser
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Nature of Foreign Distribution Intermediaries

A Controlled Intermediaries
A Subsidiary
U Foreign legal entity owned by exporter
U Various degrees of ownership
U Transfer of contractual title to goods

U Subsidiary is purchaser and possibly the ultimate consignee
and end duser

o Licensed Customs Broker
> International Trade Consultant




Foreign Distribution Compliance Methodology

EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

A Export Compliance Control

A What is the degree of control does exporter have over the
actions of the foreign distribution intermediary?

A Degree of control can be contractually negotiated but is to a
certain extent limited by nature of foreign intermediary

A Degree of control will also relates to control over who will
be the ultimate consignees and end -users
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Foreign Distribution Compliance Methodology

EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

A Export Compliance Difficulty

A What is the degree of difficulty the exporter has in ensuring
that transactions with foreign distribution intermediary
are in compliance?

A Degree of difficulty will largely be determined by nature of
the business of the foreign distribution intermediary

o Licensed Customs Broker
> International Trade Consultant




EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Foreign Distribution Export Compliance Grid

US1H

ooy aauerpdwo)

A0

Branch

Subsidiary

Sales Representative Distributor

Low

Compliance Difficulty High
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Export Compliance Grid
A Sales Representative

A Low Compliance Control
U Agent only, may be agent also of other parties

U Flow of information as to ultimate consignees and end -users
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A Sales

EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Export Compliance Grid

Representative

A Low Compliance Difficulty

i

Usually will know who the identity of potential ultimate
consignee or end -user

Easy to contractually require disclosure of identity of potential
ultimate consignee or end -users

Intermediate consignee
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EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

Export Compliance Grid

A Distributor

A Low Compliance Control
U Is an independent contractor

U May not provide exporter identity of potential ultimate
consignee or end -user information
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Export Compliance Grid

A Distributor

A High Compliance Difficulty

UBecause of nature of
not know identity of ultimate consignees or end

di stri butor 0s
-users

U May have difficulty in contractually requiring disclosure of
potential ultimate consignee or end -users

U Often unfamiliar with EAR

Licensed Customs Broker
International Trade Consultant
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EXPORT COMPLIANCE & FOREIGN
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Export Compliance Grid

A Branch

A High Compliance Control
U Has complete control over actions

U Has good information flow as to identity of potential ultimate
consignees or end -users
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Export Compliance Grid

A Branch

A Low Compliance Difficulty
U Know identity of potential ultimate consignees or end -users
U Generally will sell to ultimate consignees or end -users
U Key personnel will generally be familiar with EAR

U Since not a local entity, may be less affected by local country
export control laws
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Export Compliance Grid
A Subsidiary
A High Compliance Control
U Depends upon degree of ownership

U If majority or 100% owned, can control actions

U Generally will have good information flow as to identity of
potential ultimate consignees or end -users
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Export Compliance Grid
A Subsidiary

A High Compliance Difficulty

U If not majority or 100% owned, may not have good information
flow as to identity of potential ultimate consignees or end -users

U If not majority or 100% owned, may have conflicts with other
shareholders as to compliance requirements
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Export Compliance Grid
A Subsidiary
A High Compliance Difficulty

U Key personnel will not necessarily be familiar with EAR

U Even if majority or 100% owned, may run afoul of local country
export control laws (Dresser France)

U May reexport goods
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Foreign Intermediary Compliance Risk Mgmt.

EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

A Sales Representative

A Compliance Risks
U Poor information flow
U May represent other parties

U Unfamiliarity with EAR
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Foreign Intermediary Compliance Risk Mgmt.

EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

A Sales Representative

A Compliance Obligations

U Intermediate Consignee
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Foreign Intermediary Compliance Risk Mgmt.

EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

A Distributor

A Compliance Risks

U Difficulty in contractually requiring information flow
U Unfamiliarity with EAR

U Previous actions

U Business partners

U Nature of business model
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Foreign Intermediary Compliance Risk Mgmt.

EXPORT COMPLIANCE & FOREIGN
DISTRIBUTION INTERMEDIARIES

A Distributor

A Compliance Obligations
U Purchaser

U Ultimate Consignee
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